
1

NewsOur Firm Expertise

New Austrian Law on 
Foreign Direct Investments (FDI)

Accelerated by the Covid-19 crisis and rising concerns over the sell-off of Austrian key industries, the new federal law on the control of foreign 
direct investments in sectors concerning the security and public order, the so-called "Investment Control Act" (Investitionskontrollgesetz), 
entered into force on July 25, 2020. The Investment Control Act also implements Regulation (EU) 2019/452 establishing a European framework 
for the screening of foreign direct investments into the European Union1  ("FDI-Screening-Regulation").

Following acceptance by the Austrian Federal Council, the new Investment Control Act is expected to become effective next week and will 
replace the current Austrian foreign direct investment control regime, in particular section 25a of the Austrian Foreign Trade Act (Außenwirt-
schaftsgesetz). The aim of the Investment Control Act is to provide for a comprehensive and pan-European control of foreign direct investments 
in Austrian companies of strategic importance.

The Investment Control Act applies to investments entered into after the entry into force of the Investment Control Act. However, depending on 
the circumstances, the Investment Control Act may also become applicable to pending transactions.

Approval requirement for foreign direct investments

Under the new Investment Control Act, any third country national2 directly or indirectly acquiring shareholdings in a company having its seat in 
Austria and operating in a sector concerning the security or public order exceeding certain voting rights thresholds requires approval from the 
Federal Minister of Digital and Economic Affairs. The approval requirement also extends to the acquisition of a controlling influence and the ac-
quisition of key assets (asset deals). By extending the scope of application to indirect acquisitions, the Investment Control Act goes considerably 
beyond the current foreign direct investment regime under section 25a of the Austrian Foreign Trade Act. Henceforth, also acquisitions by special 
purpose vehicles based in the EU/EEA, but controlled by a third country national, will be subject to approval by the Minister. Critical assessments 
will need to be made, whether or not an indirect acquisition is subject to the approval requirement.
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With regard to the specific thresholds triggering the approval requirement, the Investment Control Act differentiates between

• "particularly sensitive sectors", with respect to which a threshold of 10%, 25% and 50% of the voting rights triggers the approval require-
ment (please see the exhaustive enumeration in part 1 of the annex); and 

• "other sectors" concerning the security or public order, with respect to which a threshold of 25% and 50% of the voting rights triggers the 
approval requirement (please see the non-exhaustive enumeration in part 2 of the annex).3

Decreasing the relevant threshold to 10% of the voting rights in particularly sensitive areas (which has also been implemented in Germany 
under similar circumstances)4  is one of the key changes of the law. Further, by operation of the Investment Control Act, staggered investments 
concerning the same target company may have to be approved several times by the Minister, for example when increasing an existing share-
holding to over 25% or 50%.

The Investment Control Act‘s scope of application goes considerably beyond the scope of the current foreign direct investment regime under 
section 25a of the Austrian Foreign Trade Act, because it now also explicitly covers areas and sectors which used to be practically "approval 
free". These include investments in certain critical technologies and infrastructures, including artificial intelligence, cybersecurity, nano- and bio-
technologies, data processing or storage, finance, supply of food and raw materials, social and distribution systems and (apparently motivated 
by the Covid-19 crisis) the development and supply of medicine and vaccines.

Micro-companies, including start-ups, with less than 10 employees and an annual turnover or balance sheet total of less than 2 million Euros 
are excluded from the approval requirement irrespective of their field of business.5

Foreign direct investments requiring approval under the Investment Control Act are deemed concluded subject to the condition precedent that 
the approval is granted.

Approval mechanism

If an approval is required under the new Investment Control Act, the acquiring person must submit a detailed application to the Federal Minister 
of Digital and Economic Affairs immediately after the acquisition documentation is signed (i.e. the "signing") or, in the case of a public offer, 
immediately after the intention to make the public offer is published. Further, the potential target company is required to inform the Minister 
if it becomes aware that its acquisition may require approval under the Investment Control Act. In any case, the Minister may also initiate an 
investigation on his/her own initiative.

If an approval procedure is initiated, the Minister must immediately notify the European Commission in order to initiate the pan-European co-
operation mechanism enacted by the FDI-Screening-Regulation. After the expiry of a 35-day period, within which the European Commission and 
other EU member states may provide comments on the contemplated investment, and a possible extension by another five days, the Minister 
has one month to either approve the investment, or initiate a detailed investigation. In the case of a detailed investigation, the Minister must, 
within another two months, either approve the investment – if required, subject to certain conditions necessary to eliminate risks to security or 
public order - or reject the investment, if such conditions are not sufficient to mitigate the risks.

Prior to a potentially relevant investment, it is possible to obtain a clearance certificate (Unbedenklichkeitsbescheinigung) from the Minster. The 
Minister must either issue the certificate, thereby confirming that the investment is not subject to approval, or initiate a detailed investigation, 
within two months of receiving the request.
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Cooperation mechanism in the European Union

The Investment Control Act contains additional regulations to meet the requirements of the FDI-Screening-Regulation and to ensure that 
Austria is prepared to participate in the cooperation mechanism of the European Union regarding foreign direct investments starting on  
October 11, 2020.6  Key elements of the implemented cooperation mechanism are the following:

• The Federal Minister of Digital and Economic Affairs is obliged to notify the European Commission if an approval procedure is initiated in 
Austria.

• The European Commission and EU member states may request information and provide comments with regard to foreign direct invest-
ments undergoing screening in Austria that may affect projects and programmes of Union interest or that may pose a risk to the security 
or public order in another member state. Such comments, if any, must be taken into consideration by the Minister in the Austrian approval 
procedure. 

• If the European Commission or another EU member requests information regarding foreign direct investments not undergoing screening 
in Austria, the Minister must investigate whether the approval requirement under the Investigation Control Act applies and whether an 
approval procedure may have to be initiated.

• The Minister may request information and provide comments on foreign direct investments in another EU member state that may pose a 
risk to the security or public order in Austria. 

Criminal sanctions 

Anyone who performs a relevant foreign direct investment without obtaining the required approval, violates a condition under which an in-
vestment was approved or obtains approval by providing incorrect or incomplete information may be sentenced to one-year imprisonment. If 
such violations occur under severe conditions, the sentence may be extended to three years. In addition, violating certain information require-
ments, including the target company‘s obligation to report a potential relevant investment, may be sanctioned with administrative fines of up to  
EUR 40,000.

Major changes introduced by the Investment Control Act at a glance

• Substantial expansion and specification of the industry sectors that are subject to investment control.

• Decrease of the control-relevant voting rights threshold from 25% to 10% in certain, particularly sensitive sectors. 

• Extension of the approval requirement to indirect acquisitions, including acquisitions of a controlling influence (irrespective of the parti-
cular voting rights thresholds) or certain key assets (asset deals). Requirement of multiple approvals (e.g. when increasing the existing 
shareholding to over 25% or 50%).

• New subsidiary obligation of the Austrian target company to file a notice with the Minister. Approaching the target company will thus 
become more difficult.

• Extension of the review period prior to the initiation of a detailed investigation from one to somewhat more than two months (depending 
on the particularities of the EU-wide cooperation mechanism). 

• Possibility to obtain a clearance certificate (Unbedenklichkeitsbescheinigung).

• Incorporation of an EU-wide cooperation mechanism, whereby the European Commission and the EU member states may jointly screen 
foreign direct investments and exchange information about them.

• Establishment of an advisory board to support the Federal Minister of Digital and Economic Affairs on matters relating to the implementa-
tion and execution of the Investment Control Act.

• Comprehensive control and monitoring rights of the Minister, including access to books and facilities.

• Publication of an anonymized annual report by the Minister regarding past investment control procedures in Austria, the EU-wide coope-
ration mechanism and current developments in the field of foreign direct investments.
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Impact on the M&A landscape in Austria

The Investment Control Act will have a significant impact on the Austrian M&A practice. In particular, the extension of the approval requirement 
to indirect acquisitions, the substantial extension and specification of the control-relevant industry sectors and the lowering of the voting rights 
threshold to 10% in particularly sensitive sectors will lead to considerable uncertainties and a presumptively large number of approval proce-
dures, including ones filed out of precaution. In practice, the Investment Control Act will need to be considered in the majority of international 
and (purportedly) national transactions. When managing the timing of a transaction, the extension of the Minister‘s review period and potential 
delays due to the newly introduced EU-wide cooperation mechanism will have to be taken into account. Looking ahead, it is not unlikely that the 
EU-wide cooperation mechanism is only a preliminary step towards a genuine, centralized European decisionmaking competence in relation to 
foreign direct investments into the European Union. 

Footnotes

1. Please see our newsletter in this regard dated February 15, 2019.
2. Means any natural person who is not a citizen of the European Union, the European Economic Area or Switzerland or legal person that does not have its seat or central 

administration within the European Union, the European Economic Area or Switzerland. The United Kingdom of Great Britain and Northern Ireland is to be treated as an EU 
member state until the end of the transitional period (scheduled to end on 31 December 2020).

3. Due to a resolution passed by the Austrian Federal Council on July 15, 2020, the thresholds triggering the approval requirement may in the near future be generally decreased 
to 10% for all relevant sectors.

4. Compare sections 55 and 56 of the German Foreign Trade Ordinance (Außenwirtschaftsverordnung), as amended. 
5. The definition of micro-companies corresponds to the Commission Recommendation of 6 May 2003 concerning the definition of micro, small and medium-sized enterprises, 

C(2003) 1422, L 124/37.
6. In order to safeguard the implementation of a minimum cooperation mechanism within the European Union, the FDI-Screening-Regulation prescribes that each EU member 

state must, at least, establish a contact point responsible for the EU-wide cooperation in relation to foreign direct investments. 
7. Provisionally, for a temporary period until 31 December 2022.

The information, opinions and legal views in this article are not intended to be comprehensive and in any case cannot replace an individual 
examination based on the special circumstances.

No liability is accepted for the content of this article.
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ANNEX
Part 1

Particularly sensitive sectors 
(exhaustive list)

1. defense equipment and technologies
2. operation of critical energy infrastructure 
3. operation of critical digital infrastructure, including in particular 5G infrastructure
4. water
5. operation of systems safeguarding Austria‘s data sovereignty
6. research and development in the fields of pharmaceuticals, vaccines, medical devices, and personal protective equipment7

ANNEX
Part 2

Other sectors that may affect the security and public order
(non-exhaustive list)

1. critical infrastructure (facilities, systems, plants, processes, networks, or parts thereof), including:
 1.1 energy
 1.2 information technology
 1.3 traffic and transport
 1.4 health
 1.5 food
 1.6 telecommunication
 1.7 data processing or storage
 1.8 defense
 1.9 constitutional institutions
 1.10 finance
 1.11 research institutions
 1.12 social and distributions systems
 1.13 chemical industry
 1.14 investments in land and real estate crucial for the use of the infrastructure mentioned under 1.1. to 1.13

2. critical technologies and dual use items as defined in para. 1 of Article 2 of Regulation (EC) No 428/2009, including
 2.1 artificial intelligence
 2.2 robotics
 2.3 semiconductors
 2.4 cybersecurity
 2.5 defense technologies
 2.6 quantum and nuclear technologies
 2.7 nanotechnologies
 2.8 biotechnologies

3. the security of critical resources, including
 3.1 energy supply
 3.2 raw material supply
 3.3 food supply
 3.4 supply of pharmaceuticals and vaccines, medical devices, and personal protective equipment, including research and   
  development in these areas

4. access to sensitive information, including personal data, or the ability to control such information

5. freedom and pluralism of the media.
The infrastructures referred to in lit 1., the technologies referred to in lit 2. and the resources referred to in lit 3. are considered "critical" if they are 
of crucial importance for maintaining essential societal functions, because their disruption, destruction, failure or loss would have a serious impact 
on the health, security, economic and social well-being of the general public or the effective functioning of governmental institutions.


